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As the summer winds down and we approach the nearing election, the economy is of great concern. Buried within that concern are some of the mechanisms that make the economy go. Electronic transactions are one of those mechanisms. If their security is damaged, or if acquirers, processors, ISOs or merchants, bear an unfair share of their cost, regulators should be concerned.

     Eighty-five percent of U.S. consumers believe the country is in a recession and U.S. consumer confidence in the economy plunged 17 points from the second half of 2007 to the first half of 2008, according to a new online survey by The Nielsen Company. 

     Not surprisingly, 35 percent of U.S. consumers consider the economy their biggest concern over the next six months. Debt comes in a distant second place at 15 percent.

     Overall, American’s view of the economy is bleak. Sixty-six percent of U.S. respondents have a pessimistic view of their local job prospects over the next 12 months, with 50 % saying it’s “not so good,” and 16 percent calling it downright bad. Just three percent consider it “excellent.” 

     In order for an economy to be robust, the underlying infrastructure of electronic payments systems must be in place with fair interchange fees and a minimized risk from identity and data thieves. With a wakening economy, our House and Senate want to insure that payments work, and work well.

     So, will there be any more moves by legislators this fall at the federal or state level that could affect the acquiring and processing side of the card industry in the immediate term?

     “Data security legislation remains on my radar; both at the state and 

federal level,” says David Thompson, an attorney in the Consumer Financial Services practice group of McGlinchey Stafford, PLLC, in Cleveland, 

Ohio. “Card issuers and their trade associations remain unhappy with the way that the network operating rules allocate card replacement and fraud costs among industry participants. New data security laws might be enacted that would shift how the risks and costs are shared among industry participants.”

      Thompson points out that Minnesota enacted a statute, 325E.64 that can change with parties are liable for costs that a card-issuing bank incurs following a security breach.

    According to Thompson, the law will require that an entity reimburse a card-issuing bank for a wide range of its costs and liabilities in the entity or one of its service providers suffers a security breach. 

     “Other states may follow suit, primarily as a result of the TJX security breach that attracted so much attention in 2007, “ explains Thompson. “One concern for the acquiring industry is that state or federal legislators might try to change the contractual allocation of risks and liabilities, already established by industry participants, in ways that are inconsistent with each other or unfair to one side or the other.”

     Looking forward, Duncan Douglas, an attorney with Alston and Bird in Atlanta, Georgia who focuses on issues related to payments systems and products, including credit and debit cards, is keeping an eye on Federal legislation.

     “I’m keeping close tabs on interchange legislation at the federal level, as recently proposed by Conyers in the House and Durbin in the Senate, although I don’t see much chance of these bills going very far in this election year,” says Douglas. “At the state level, one particular issue I’ve been following is the effort by various states to enact merchant data breach liability legislation. Minnesota remains the only state to have enacted a breach liability law but similar bills have been proposed in numerous other states, including Michigan, New Jersey and California, to name a few.”

     Emily Held of The Merchant Warehouse is also vigilant of Conyers’ and Durbin’s legislation. “While there are several bills we are watching on the state level, the bill we are most interested in is the Credit Card Fair Fee Act of 2008 sponsored by Senator Dick Durbin of Illinois,” she explains. “This bill is particularly scary because it is just a cleverly crafted way to have the Department of Justice and the FTC regulate interchange. If retailers and the 

associations cannot agree on interchange, then a panel of judges will set it. In no way does the bill address the root of the problem, which is cardholders’ increasing demands for rewards which is what ultimately drives interchange.” While some of the Federal legislation is proposed, it will take time for it to unfold and go through the complete legislative process.

      “My sense is that, with the major elections in November, a lot is going to be put on hold until the new administration is in place,” says Judith Rinearson, an attorney with the New York law firm of Bryan Cave LLP, who specializes in electronic payments. “Other than the pending ‘interchange’ legislation, I am not aware of any other major legislation [directly] impacting the acquiring and processing side of the card industry.”

     While there is legislation on both the federal and state level, the ability of the acquiring side of the industry to police itself, is lauded by many in the industry and may explain why more push has not come to over-regulate the industry by lawmakers. 

     “The acquiring side of the industry generally seems to have policed itself very well, perhaps more so than the issuing side of the industry,” adds Thompson. “Most of the industry’s internal rules are based on what participants learned from their own business experiences and shared goals, more so than legislative pressure. One notable exception might be in the area of data security. Even so, the establishment of Payment Card Industry Data Security Standards (PCI DSS) for merchants is an example of what the card industry can accomplish collectively, without having well intentioned but flawed laws enacted by federal or state legislators.”

     While the industry may be on course to regulate itself, some in the industry feel a more important need is to attract the attention of legislators, not to create more regulation, but to understand the dynamics and the profit equation of the industry. “While retailers may view their total processing costs as increasing, you can talk to any processor or ISO in the industry and they will confirm that their margins are falling,” says Emily Held of The Merchant Warehouse. “I don’t see any reason that we would need to have the government step in and regulate an industry in which the free market is working perfectly. I do think it is important that legislators educate themselves on the difference between issuers and acquirers and who is getting what in each part of a transaction.”

     Still others se the need for legislators to preserve the integrity of the payment system. “I am concerned about recent increases in fraud and 

maintaining the integrity of the payment system, says Judith Rinearson. “I have just come from the Chicago Federal Reserve Bank’s Annual Payments Conference – and this conference focused on payment fraud. I would like to see more done collaboratively by the industry [bank, processors, merchants and consumers] to reduce and prevent fraud.”

     David Thompson’s message resonates with that of Rinearson. “The unfair and deceptive practices regulation recently proposed by the Federal Reserve is a good example of a regulatory solution that most credit card issuers seem to prefer over the legislative solutions publicly discussed by various members of Congress, “he says. “At this point, I can’t say that there are enough compelling reasons for a regulatory solution to the problems faced by the acquiring industry.”

     Duncan Douglass believes that patience is a virtue that our legislators need to embrace given an industry where some feel they are getting the short end of the stick, and others are unfairly benefiting. This may take some time to settle and should not be met with an automatic reaction.

     “Given that we’ve seen both Visa and MasterCard substantially revamp their organizational and ownership structures in connection with their IPOs in the past two years. I’d like to see a bit more patience from legislators to see how the perceived market imbalances settle out,” says Douglass. “For the most part I believe regulators have taken an appropriately measured approach to the payment card industry to date – allowing industry solutions to percolate and not stifling innovation with knee-jerk regulations. I have some concern that recent legislative efforts and related rhetoric in the media will drive regulators to make changes more quickly and then perhaps ill-advisedly, but I’m hopeful that won’t be the case.”

